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Today‘s economic policy faces important ecological
and social challenges. In 2015, the United Nations
defined 17 goals related to sustainable economic,
social, and environmental development in its
“Agenda 2030”, ranging from poverty reduction
and climate and public health protection to equal-
ity (“Sustainable Development Goals”). With the
“European Green Deal”, the European Commission
initiated a transformation towards a sustainable
economy in the European Union in 2020, aiming to
become climate-neutral by 2050. In its 2021 coali-
tion agreement, the German government com-
mit-ted itself to the United Nations‘ 2030 Agenda
and its sustainable development goals. The German
government aims to enhance the conditions for
fair competition and integrate aspects of sustaina-
bility, consumer protection, and social justice into
a socio-ecological market economy. The coalition
emphasizes that the economy plays a crucial role
in this transformation process (SPD, Bundnis 90/
Grine, and FDP 2021: 25, 31, 64).

In its economic policy agenda published in 2022,
the Federal Ministry for Economic Affairs and Cli-
mate Protection called for the further development
of the Act against Restraints of Competition (GWB)
to focus on aspects such as sustainability and social
justice (Bundesministerium fiir Wirtschaft und Kli-
maschutz 2022: 2). It points out that the federal
government is working on the transformation
towards socio-ecological sustainability and is con-
sidering in preparatory work for a 12th amend-
ment to the GWB whether there is a need for legal
changes to promote cooperation be-tween compa-
nies to achieve supra-legal sustainability standards
(Bundesministerium fur Wirtschaft und Klima-
schutz 2023: 8).

These political initiatives are taking place against
the backdrop of sustainability aspects being
increasingly anchored in the general legal system.
According to the Treaty on the Functioning of the
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European Union, environmental protection
requirements must be “integrated into the defini-
tion and implementation of the Union’s policies |[...]
in particular to promote sustainable development”
(Art. 11 TFEU). Since 1994, the German Basic Law
has stipulated that the state must protect “the nat-
ural foundations of life in responsibility for future
generations” (Art. 20a GG). In 2021, the German
Federal Constitutional Court specified the resulting
obligations to protect intertemporal freedoms in
its decision on climate protection (Federal Consti-
tutional Court, 2021).

Law regulating the economic order can support
transformation processes towards a sustainable
economy in various ways. In corporate and capital
market law, the state is increasingly relying on
transparency obligations to inform shareholders
about the environmental, employee, social, and
human rights concerns of companies in which
they hold shares (“Corporate Social Responsibility”,
CSR, see Bechtold 2022). In 2021, the German legis-
lator imposed special due diligence obligations on
companies regarding environmental and human
rights risks in their supply chains with the Sup-ply
Chain Due Diligence Act (Lieferkettensorgfalts-
pflichtengesetz - Lieferkettengesetz for short). At
the European level, a supply chain directive is in
the final stages of the European legislative process
(see also Wissenschaftlicher Beirat 2022).

Against this background, the question arises as to
whether and in what way competition law should
support the economic policy transformation that
politics pursues in relation to sustainability goals
and other non-competitive objectives. The debate
raises fundamental questions of competition law.
[s competition law only intended to combat
restrictions of competition or also to pursue sus-
tainability goals? Should competition law, for
example, allow corporate cooperations that reduce
CO, emissions, even if the prices for the goods con-
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cerned increase because of the cooperation?
Should competition law allow industry standards
for “fair” chocolate if the standards mean that
farmers in Ecuador receive higher wages for cocoa
cultivation, but the prices for chocolate in Ger-
many rise? How should the disadvantages for
domestic consumers be weighed against the
achievement of politically set climate targets or an
improved standard of living for producers abroad?

In the second chapter of this report, the Scientific
Advisory Board examines the various approaches
available to incorporate sustainability aspects into
current competition law. In the third chapter, the
Scientific Advisory Board examines whether, given
the significant challenges facing Europe and Ger-
many, competition law should be restructured
more strongly in the direction of sustainability, for
example by expanding the goals of competition
law. The fourth chapter concludes the report with
the recommendations of the Scientific Advisory
Board.
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6 2. CONSIDERING SUSTAINABILITY ASPECTS IN COMPETITION CASES

Whether and to what extent sustainability aspects
can be considered in competition law case practice
touches on the fundamental question of the objec-
tives of competition law. The debate about the
objectives of competition regulatory policy has a
long tradition. The following section provides a brief
overview of how the discussion has evolved in Ger-
many since the establishment of the Federal Repub-
lic of Germany:. It then examines the possibilities
offered by German and European competition law
to incorporate sustainability aspects into the official
assessment of company agreements, mergers, and
the behavior of dominant companies.

a) Protection of Competition as a
Constitutive Element of a Free Social
Order

The creation of the German GWB was shaped by
ordoliberal thinking. According to this line of
thought, it is the task of the state to create a regula-
tory framework that enables functioning com-
peti-tion to develop and guarantees the freedom of
citizens on the market. However, it is not the task of
the state to bring about or exclude specific out-
comes of this competition. Competition law does
not protect a specific market outcome that is desira-
ble from a political perspective. It protects competi-
tion as an institution and a constitutive element of a
free social order. The freedom to decide autono-
mously on economic activities is restricted by cartels
and firms with a dominant market position. Com-
petition law serves to restrict the freedom of
cartelists and dominant firms to protect the free-
doms of others (Mestmacker 2006).

Despite this reluctance towards selective state inter-
vention, the early works of ordoliberal economists
and legal scholars include aspects of a dirigiste eco-
nomic policy. According to these scholars, state
competition policy should prevent cartels and

monopolies from emerging as far as possible. How-
ever, if they could not be stopped, monopolies
should be forced to behave “as if in competi-tion”
(Bohm 1946: 65, 1950: 24, 46, see also Hellwig 2006:
241 f.). Later, scholars developed a certain skepticism
towards interventions that used ultimately dirigiste
methods to impose particular market outcomes in
concentrated markets (Bohm 1961: 24; see also Hell-
wig 2006: 242). Instead, the focus was on preventing
the emergence of market power by prohibiting car-
tels and constraining and obstructing competitors,
as well as through merger control.

In the USA, the “Chicago School” pointed out from
the 1960s onwards that traditional competition law
approaches based on market structures and fixed
rules were often at odds with contemporary indus-
trial economics and sometimes led to prohibitions
on behavior that actually increased efficiency and
should therefore be permitted. The focus was on the
question of consumer welfare: only if the anticom-
petitive behavior of one or more companies reduced
consumer welfare should this be punished under
competition law. In European competition law,a in
particular, with the spread of the so-called “more
economic approach” in the 1990s, which empha-
sized the use of theoretical industrial economics and
econometric methods.

Today, a heated legal and academic debate takes
place in the USA under the banner of a “neo-
Brandeisian approach” regarding whether competi-
tion law should also consider issues of inequality,
consumer protection, employee protection, and the
political effects of power concentration. Climate and
environmental protection issues do not currently
play a significant role in the American debate. In
contrast, there have been increasing calls in Europe
in recent years for competition law to support the
sustainability goals of politics or at least not stand in
their way (Kingston 2011; Holmes 2020). This view
has also been adopted by some competition author-
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ities, which have taken corresponding initiatives at
the national level (e.g., in Greece and the Nether-
lands, see Chapter 3).

The debate on the possibilities and limits of con-
trolling economic processes through competition
law is therefore not a new one. However, it has
gained momentum again in recent years. Similar
debates also exist in other areas. In its 2007 report
on public procurement, the Scientific Advisory
Advisory Board addressed the use of public procure-
ment as a steering instrument by the state (Wissen-
schaftlicher Beirat 2007). Through public procure-
ment, non-procurement objectives such as
promoting innovation, sustainability, and the econ-
omy shall be pursued. The challenge with procure-
ment is that social or environmental procurement
criteria are difficult to quantify and can be a loop-
hole for undesirable influence (Wissenschaftlicher
Beirat 2007: 9). While the public sector can try to
influence established production and consumption
patterns through its procurement in the sense of
“leading by example”, the question remains as to
whether public procurement, with its partial influ-
ence on the market, is the best instrument for issues
such as climate and environmental protection (Wis-
senschaftlicher Beirat 2007: 12). Similar questions
arise about the use of competition law to achieve
sustainability goals.

b) Competition and Sustainability

In its current conception and application, German
and European competition law already provides a
wide range of possibilities for incorporating sustain-
ability aspects into competition law cases.

First, the impression of an inherent conflict between
competition and sustainability must be countered.
Often, there will be no conflict of objectives. Com-
petition generates incentives for companies to use
resources economically and eliminate inefficient
production methods. Competition creates incentives
for innovation, which is crucial in economic trans-
formation processes. And competition generates sig-
nals about consumer preferences: They are increas-
ingly demanding products that meet specific
standards in terms of environmental protection and
occupational safety in the products’ production and
supply chains. If companies align their production
and purchasing policies with sustainability goals
based on such preferences, the range of products on
the market also changes. Sustainability can then
become a competitive parameter (Bundeskartellamt,
2020: 6). The positive effects of competition on sus-
tainability are also confirmed by a growing body of
empirical literature (e.g., Kitzmueller and Shim-
shack, 2012; Bansal and Roth, 2000; Porter and
Kramer, 2006, on general corporate social responsi-
bility goals). However, these studies also show that
sustainability goals are only promoted to a limited
extent by competition if consumers do not expect a
direct benefit for themselves, such as a healthier or
higher-quality product.

There are also instances where the protection of
competition and the pursuit of sustainability goals
diverge. This can occur when sustainability goals are
not sufficiently taken into account by the competi-
tive process due to information problems or exter-
nal effects. Consumers may not be aware that ani-
mal welfare concerns are not adequately addressed
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in the production of the food they consume. The
entire production process is often too complex for
consumers to be aware of the raw materials used
and the circumstances in which they are produced.
Even if they had such knowledge, this information
may not be sufficiently taken into account when
making a purchase.

Especially in the presence of externalities, the inter-
action between demand and supply in a competitive
market may not be sufficient to achieve the desired
sustainability goals. Consumers may choose not to
consider the negative externalities caused by their
consumption. For example, some consumers may
not care if their car with an internal combustion
engine pollutes the environment, or they may
assume that the mineral oil tax or applicable envi-
ronmental standards already sufficiently restrict
their consumption, or that other compensatory
measures are effective. Consumers may also simply
not be prepared to pay a higher price for greater ani-
mal welfare. Even if they take the externality into
account in their behavior, this may only have a lim-
ited impact on the market (Kaufmann et al., 2024).
Forgoing consumption by one person is partially
compensated for by increased consumption by oth-
ers through price effects.

Finally, consumers do not always behave consist-
ently across all decision-making situations. They
may reject environmental measures today that they
would have supported later in retrospect, even
though their information base has not changed.
Alternatively, they may express their support for
environmental concerns in surveys but then give
less consideration to environmental protection in
their actual purchasing decisions.

c) Sustainability Aspects in Company
Agreements

According to Section 1 GWB and Article 101 (1)
TFEU, agreements between companies that have as
their object or effect the restriction of competition
between these companies are generally prohibited.
Agreements between companies aimed at promot-
ing the sustainability of production or products
without restricting competition are typically per-
mitted. An example would be an agreement on
technical standards or quality labels if these stand-
ards are not binding and no minimum prices are set.
Suppose companies want to use an agreement to
implement legal requirements or prohibitions (e.g.,
the prohibition of child labor, the deforestation of
certain types of tropical wood, or the use of certain
pollutants) that are not fully implemented or
enforced by the legislator or the administration. In
that case, this does not fall within the scope of the
cartel ban (European Commission 2023: 112). Agree-
ments between companies to exchange information
on non-sustainable suppliers (for example, those
that do not supply sustainable primary products or
disregard labor rights) may also fall outside the
scope of the cartel ban (European Commission,
2023: 113).

In such cases, the competition authorities can verify
whether there are no restrictions on competition.

If there is a restriction of competition, the companies
can still claim that the agreement serves other eco-
nomic and social policy objectives in accordance
with Section 2 GWB and Art. 101 (3) TFEU. To this
end, the agreement must contribute to improving
the production or distribution of goods or to pro-
moting technical or economic progress, and con-
sumers must receive a fair share of the resulting
benefit. To simplify the procedures and decisions
provided for in this context, the European Commis-
sion’s Horizontal Guidelines, last revised in 2023,
specify categories of cases that are generally exempt
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from the cartel ban. The use of improved production
or distribution technologies or higher-quality prod-
ucts can lead to efficiency gains within the meaning
of the provisions above (see European Commission
2023: 117). This efficiency defense provides Euro-
pean and German competition authorities with a set
of tools to consider sustainability aspects in compe-
tition law cases.

However, in practice, both proving the efficiency
gains and demonstrating consumer participation in
these gains pose a challenge: efficiency gains must
be objective, concrete, and verifiable (European
Commission, 2023, p. 117). Environmental and
resource economics has developed a variety of direct
and indirect measurement methods to demonstrate
the efficiency gains of corporate agreements with
sustainability aspects (see Inderst, Sartzetakis, and
Xepapadeas 2021; Hertfelder and Drixler 2023).
Business marketing research and practice, as well as
environmental and resource economics, have dec-
ades of experience utilizing direct and indirect
methods to assess consumers’ appreciation for
specific products or attributes. The European Com-
mission’s European Horizontal Guidelines mention
these methods, which can be used, for example, by
companies that want to launch a more sustainable
product on the market jointly and, if necessary,
remove less sustainable products from the market,
to demonstrate corresponding efficiency gains. In
direct measurement methods, consumers are asked
about their willingness to pay (so-called “contingent
valuation analysis”). Choice experiments can be con-
ducted with participants to investigate the influence
of a product’s environmental characteristics on their
willingness to pay (conjoint analysis). However, the
results of such studies often depend heavily on the
study design and therefore often provide only a
range of possible value estimates (see Bartels et al.
2024 for an empirical study on animal welfare and
Inderst and Thomas 2021 for guidance on dealing
with such ranges under competition law). Indirect

measurement methods are also available that can be
used to derive the value estimate for a good that
does not yet exist and for which there is therefore
no market price that could be derived from other
market prices. More specific methods can be used if
a lack of sustainability affects the health or general
well-being of consumers themselves.

Even if a company succeeds in demonstrating effi-
ciency gains for consumers, it is questionable who
the beneficiary of these efficiency gains must be.
This is unproblematic if the sustainability aspects
are reflected in the improved quality, variety, or
lower price of a product, so that consumers directly
benefit from these advantages (“individual use-
related benefits”, European Commission 2023: 119).
[t is more challenging with collective benefits, which
occur independently of individual consumer appre-
ciation for the product and can also benefit other
parts of society in other markets. The question arises
as to whether so-called “out-of-market efficiencies”
- i.e, efficiency gains that occur in other markets or
even in other regions of the world - can also lead to
an exemption of company agreements under com-
petition law as relevant consumer participation
within the meaning of Section 2 GWB and Article
101 (3) TFEU. In its revised Horizontal Guidelines,
the European Commission cites the example that
car drivers who buy less polluting fuel not only ben-
efit themselves, but also many other citizens who
benefit from cleaner air. According to the Horizontal
Guidelines, such “collective sustainability benefits”
can be considered under Article 101(3) TFEU as long
as there is a significant overlap between the group of
car drivers and the group of other beneficiaries
(European Commission 2023: 121).

The consideration of such collective sustainability
benefits is limited if the groups of consumers and
beneficiaries do not overlap sufficiently. For example,
if companies agree not to use chemicals that are
harmful to health in the production of their goods
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and the production takes place in Asia, this primar-
ily benefits Asian employees who are not within the
scope of protection under German or European
competition law. Such “out-of-market efficiencies”
are excluded from the scope of the competition
exemption under Article 101(3) TFEU (see European
Commission 2023: 121).

In addition to the exemption options under Art. 101
(3) TFEU and Section 2 GWB, competition authori-
ties have developed approaches to prevent sustaina-
bility-related agreements from failing due to com-
petition concerns that may formally exist but are
not relevant. In the Horizontal Guidelines, the Euro-
pean Commission referred to an “informal pro-
tected area” (“soft safe harbor”), which is intended to
cover many sustainability agreements on standards
and norms. According to these guidelines, standardi-
zation agreements in the area of sustainability gen-
erally have no appreciable adverse effects on com-
petition if (1) the procedure for developing the
standard and joining the standard is transparent and
open, (2) there is no obligation to comply with the
standard, (3) only minimum standards are set, (4) no
sensitive business information is exchanged, and (5)
no prices are increased or the market share of the
companies involved does not exceed 20% (European
Commission 2023: 115-116).

Competition authorities can also choose not to
investigate certain company agreements any further
as part of their discretionary powers (Section 32c (2)
GWSB; see also European Competition Net-work
2013: 3-4, 6). In the case of the Fairtrade label, which
covers fair trade in agricultural products from third
countries, the German competition authority took
this approach as it was a voluntary and non-exclu-
sive label with only a minor impact on product
prices (Bundeskartellamt 2018: 52). The German
authority also tolerated the cooperation for a spe-
cific period in the Animal Welfare Initiative - in
which premiums are paid for pork and poultry

meat, which are then used as subsidies for partici-
pating livestock farmers - even though it led to
price increases (Bundeskartellamt 2020: 33 f.). This
does not guarantee complete legal certainty for the
companies concerned, as the authority can investi-
gate the conduct later, and affected third parties can
take civil action against the alleged competition law
infringement. However, the authorities’ practice
shows that competition authorities can steer the
focus of competition law enforcement practice
through their discretionary powers.

Overall, existing competition law provides a broad
range of instruments for taking sustainability
aspects into account when assessing company
agreements under competition law.

d) Merger Control and Control of
Abusive Practices

The debate on sustainability in competition law
typically focuses on issues related to agreements
between companies. However, sustainability aspects
can also play a role in the context of abusive prac-
tices and merger control.

In German and European merger control, compa-
nies can demonstrate how improvements in
com-petitive conditions resulting from the merger
may outweigh concerns about competition (Section
36 (1) no. 1 GWB; see also recital 29 of the European
Merger Regulation). This allows for positive sustain-
ability effects to be considered (see Monopolkom-
mission 2022: 215, regarding European case practice,
Uffer 2023). In principle, the considerations outlined
above, such as the measurement of consumers’ sus-
tainability preferences or the distinction between
consumer welfare and out-of-market efficiencies,
can also be applied in merger cases. In addition, in
the case of mergers whose effects are essentially
limited to Germany, overriding interests of the com-



2. CONSIDERING SUSTAINABILITY ASPECTS IN COMPETITION CASES

mon good can be consid-ered through ministerial
approval (see HHU Future Group Competition &
Sustainability 2023: 174-177).

The area of control of abusive practices must be
considered separately. The prohibition of abuse
under Art. 102 TFEU and Sections 19 et seq., GWB
are intended to cover obstructive and exploitative
strategies through unilateral actions by companies
with market power. This requires a dominant com-
pany to use its market power to hinder other com-
panies in a way that is not feasible for companies
without a dominant market position. A so-called
“result causality” is often sufficient, according to
which the economic superiority of the dominant
company as such is the cause of the anti-competi-
tive market result (Fuchs in: Immenga/Mestmacker
2024: Section 19 GWB para. 72, 238-239). In its rul-
ing on the question of whether the American com-
pany Meta may link and process data from Face-
book, Instagram and WhatsApp users, the European
Court of Justice pointed out that the violation of the
rules of the General Data Protection Regulation can
be an important indication of whether the behavior
of a dominant company hinders competition by using
means that deviate from standard product or service
competition (European Court of Justice 2023: 47).

It remains to be seen whether this case law of the
ECJ makes it conceivable in principle that the viola-
tion of environmental regulations, for example, can
be punished in the future as part of abusive prac-
tices control under competition law. However, there
are no recognizable efforts by competition authori-
ties to use competition law to enforce other legal
norms, such as environmental protection.

11
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As shown in the previous chapter, competition
law already offers competition authorities a wide
range of tools for taking sustainability aspects into
account, particularly in the case of agreements
between companies. However, it is questionable
whether competition law should not go even
further to take sustainability aspects into account

on a broader scale. Given the challenges posed by
climate change, is it still appropriate to prioritize
competition protection over other considerations
in the context of competition law? Is it still appro-
priate to assess the admissibility of sustainability
agreements according to whether there are con-
crete welfare gains on the part of specific consum-

Initiatives in Other European countries

In some European countries, legislators and competition authorities have taken greater account of
sustainability aspects in competition law than has been the case at the European level. In Austria,
the legislator introduced an exception to the cartel ban for company agreements aimed at achieving
an ecologically sustainable or climate-neutral economy at the end of 2021. According to Art. 2(1)(2)
of the Austrian Cartel Act, appropriate consumer participation in cartel efficiencies also exists if
“the profit resulting from the improvement of the production or distribution of goods or the pro-
motion of technical or economic progress contributes significantly to an ecologically sustainable or
climate-neutral economy”. However, there is no explanation of which efficiencies can ultimately be
taken into account, how these are to be measured, and how they are to be offset against possible
disadvantages for affected consumers. This is probably one of the reasons why the Austrian Federal
Competition Authority has stated that it places high demands on the proof of these efficiencies
(Wollmann and Reumann 2023: 62, 63).

In Greece, the competition authority permits time-limited and focused field trials to provide
sustainability initiatives with leeway and relief, minimize legal risks for companies, and gain experi-
ence for future legislative amendments (“sustainable development sandbox”, Hellenic Competition
Commission, 2024).

The Dutch Competition Authority last revised its rules on sustainability agreements in October
2023. The rules go beyond the European Commission’s Horizontal Guidelines in that the Dutch
Competition Authority clarifies that it will not investigate two types of sustainability agreements -
agreements to implement legal requirements or prohibitions that are insufficiently enforced and
agreements to prevent environmental damage - under competition law (Netherlands Authority for
Consumers and Markets 2023: 6-7). This announcement by the Dutch Competition Authority may
increase legal certainty for companies, provided that only Dutch competition law is applicable. The
Dutch approach avoids companies having to quantify out-of-market efficiencies and the antitrust
authority having to offset these against consumer welfare. In the case of a cross-border reference,
however, the admissibility of sustainability agreements is determined by European competition law
(see Gornall et al. 2024).
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ers? Should the preferences of consumers be taken
into account at all if they often express strong pref-
erences for environmental protection in abstract
surveys, but this preference is not then reflected in
their actual consumption decisions?

The Scientific Advisory Board recognizes the high
importance of sustainability goals and climate pro-
tection in particular. The question of whether indi-
vidual institutions, including legal norms in com-
petition law, hinder the pursuit of these goals is
legitimate and necessary. In the Scientific Advisory
Board’s view, however, important arguments speak
against a general expansion or softening of compe-
tition law to pursue sustainability goals.

The following section explains why competition
law should continue to be limited by the primacy
of competition protection and be geared towards
promoting consumer welfare. First, as will be
described below, it should not be possible to use
competition law to combat the behavior of a com-
pany that violates sustainability goals simply
because the company is, in principle, subject to
competition law. Second, competition law should
not shift the division of responsibilities between
politics and the market. Third, the self-interests of
companies do not necessarily coincide with the
public interest in the sustainable development of
society. Fourth, there is a risk of politicization of
competition law. Fifth, competition law would
otherwise evolve into regulatory law, which typi-
cally operates under significantly different organi-
zational conditions. And sixth, competition law
should adhere to the limited goal of consumer
welfare.

When considering any reform of competition law,
it should be borne in mind that the national
legislator’s abilities for reform are limited. As soon
as an agreement between companies can affect
trade between EU Member States, EU competition

law applies (see Art. 3 (1), (2) of Regulation 1/2003,
European Union 2003). Although the competition
laws of the Member States may deviate from Euro-
pean competition law, they are then only applica-
ble to purely national situations. In view of the
integrated European internal market, there are
therefore strict limits on solo efforts by legislators
at national level.

a) Sustainability and Causality

Traditional competition law instruments are based
on a causal link between the behavior of compa-
nies and welfare effects. If, for example, an agree-
ment between companies restricts competition, it
falls under the prohibition of Art. 101 TFEU. It is
correct that possible efficiency gains of the agree-
ment can be considered in the context of the effi-
ciency objection of Art. 101 (3) TFEU. However, this
does not change the fundamental requirement of a
causal link between the company’s behavior and
consumer welfare.

Concerning merger control, cases may arise in
which the companies concerned are active in mar-
kets that are problematic from an environmental
or climate protection perspective. In the context of
the merger between Bayer and Monsanto, for
example, the risks that could result from Monsan-
to’s genetically modified products were discussed.
This raises the question of the extent to which the
potential environmental and health risks of geneti-
cally modified products are to be considered under
competition law. It should be noted that sustaina-
bility objectives cannot be achieved, or cannot be
achieved adequately, in the context of merger
control under competition law. If a competition
authority were to prohibit a merger on the basis of
environmental or health policy considerations,
other, non-merging competitors in the market
would not be affected by the measure. It must
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therefore be the task of environmental and health
law or politics, but not of competition law, to take
appropriate protective measures if these are
deemed necessary (Bundeskartellamt 2020: 43).

The causal construction of competition law means
that not every cooperation that would at first
glance be welcome from a sustainability perspec-
tive is also permissible under competition law.

A Dutch example of the shutdown of coal-fired
power plants may illustrate this. As of 2012, an
energy agreement provided for the shutdown of
five Dutch coal-fired power plants that had a high
environmental impact. The Dutch antitrust
authority saw the company agreement as a viola-
tion of the cartel ban under Art. 101 TFEU. The
agreement would not have led to a reduction in
CO, emissions, as the companies concerned could
use the emission allowances to which they were
entitled under the European CO, certificate system
for other purposes. As a result, shutting down coal-
fired power plants would have no direct effect on
CO, emissions, but only on the costs of reducing
emissions (see Kloosterhuis and Mulder 2015). CO,
emissions would only be reduced if corre-sponding
environmental and health standards were tight-
ened and all companies had to comply with these
standards.

According to Art. 102 TFEU, a dominant company
may not use its market power to hinder other com-
panies in competition (predatory abuse). As set out
in Chapter 2 d), case law places relatively low
requirements on the causal link between market
dominance and abuse. The lower the require-
ments for this causal link, the more likely it is that
abuse control can be used to enforce non-competi-
tive objectives and control market outcomes. It is
then easier, for example, to prosecute a dominant
company that violates environmental regulations
by means of abuse control under competition law.
This may seem opportune because competition

law often provides for considerably more severe
sanctions than environmental protection law, for
example. Nevertheless, such tendencies should not
be encouraged by amending competition law (see
also Inderst and Thomas 2024). The legitimacy of
competition law is based on the protection of com-
petition as an institution. This legitimacy is diluted
if violations of other legal norms, which are
equipped with their own enforcement mecha-
nisms, are sanctioned by competition law.

b) Distribution of Tasks between Politics
and the Market

The possible greater consideration of sustainability
objectives in competition law raises the question of
whether the legislator should leave it to the admin-
istration and the courts to make balancing deci-
sions at the intersection between sustainability and
competition.

One could devise a competition law in which com-
petition authorities would not be primarily com-
mitted to protecting competition. Then the protec-
tion of sustainability would not have to be left to
other areas of law. Instead, competition authorities
could make discretionary decisions on conflicts of
interest between competition and other - equally
or higher ranking - protected interests. If environ-
mental protection concerns prevailed, specific
competition law concerns would have to take a
back seat.

However, such a competition law would not have
to be invented. It has already been tried. In Switzer-
land, between 1962 and 1995, the Cartel Act pro-
vided for a “balancing theory”. According to this
theory, the competition authority was to take all
relevant economic and social factors into account
when making its decision and weighing them up
against each other. This experiment must be
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regarded as a failure (Heinemann 2021). The neces-
sary general economic and social balancing
resulted in a toothless tiger under competition law.
The Swiss legislator finally rejected the balance
theory in the mid-1990s because it was “distinctly
instrumentalist in its approach, i.e. far less commit-
ted to the protection of market processes than to
the realization of essentially arbitrary macroeco-
nomic objectives” (Heinemann 2021 with quote
from the corresponding explanatory memoran-
dum).

It has always been a strength of German and Euro-
pean competition law that it has been enforced by
authorities that are committed to a single objec-
tive: the protection of competition. Open competi-
tion, the outcome of which is not determined by
the state, is intended to promote innovation and
optimize the allocation of economic resources. The
innovation processes that arise in competition can
also support sustainability goals such as climate
protection. All of this contributes to increasing
welfare in society (see also European Commission
2023:111).

Such an orientation of competition law towards
competition means that market outcomes that
arise in the competitive process do not always
match the outcomes that the political process has
identified as desirable. However, this should not
tempt economic policymakers to restructure com-
petition law in such a way that market outcomes
are systematically influenced by means of compe-
tition law. In the long term, such an approach
could lead to much greater welfare losses than the
results of the competitive process that policymak-
ers want to combat.

This does not mean that the legislator cannot
influence the effects of competition law on the
achievement of sustainability goals at all. The legis-
lator can remove a specific market from general

competition law control with its openended pro-
tection of competition by creating sector-specific
exceptions. In the agricultural sector, the European
Union added a new rule to the system of common
market organization for agricultural products in
2021. According to this, company agreements on
the production of sustainable food that go beyond
legal requirements and aim to protect the climate,
reduce pesticides or improve animal welfare and
health may be permitted even if they lead to higher
prices for consumers. In contrast to Art. 101 (3)
TFEU, no proof is required for the corresponding
companies that consumers receive an appropriate
share of the benefits of the restrictive agreement
(Art. 210a of the CMO Regulation 2021/2117, Euro-
pean Union 2021; see also HHU Future Group
Competition & Sustainability 2023: 51-54). The
German legislator can also create sector-specific
exceptions for cooperations, insofar as this is per-
mitted under European law. § 28 GWB permits cer-
tain agricultural cooperations, provided they do
not contain price maintenance and do not exclude
competition. § 30 GWB exempts vertical price
maintenance in the press sector from the cartel
ban in Section 1 GWB. Collective wage agreements
are exempt from competition law, taking into
account the constitutionally protected autonomy
of collective bargaining (see Zimmer in: Immenga/
Mestmaécker 2019: Art. 101 para. 1 TFEU para.

161 et seq.).

If the legislator implements sustainability goals
outside of competition law through specific instru-
ments in environmental, labor or social law or
explicitly removes certain areas from competition
law control, it will be forced to translate the possi-
bly vague policy goals into legal terms that meet
the requirements of predictability and legal cer-
tainty. The legislator must also assume political
responsibility for its measures and ensure the
necessary social and political consensus. If, on the
other hand, the balancing of competition and sus-
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tainability aspects is shifted entirely to competition
law, this effectively delegates the setting of rules
regarding public welfare interests to companies or
competition authorities. The problems that can
arise from this are described below.

c) Self-interest and Public Interest

For 20 years, European competition law has auto-
matically exempted agreements between com-
pa-nies from the ban on cartels if they fulfill the
requirements of Art. 101(3) TFEU (Art. 1 Para. 2 of
EU Regulation 1/2003, European Union 2003). This
system provides, for example, that companies must
determine for themselves whether a restrictive
company agreement gives rise to efficiency gains in
which consumers participate appropriately. In the
case of sustainability-related company agreements,
companies would have to determine independently
as part of their self-assessment whether the sus-
tainability benefits of a restrictive company agree-
ment outweigh the disadvantages resulting from
the restriction of competition. This is problematic
because companies may often combine public
welfare concerns with sizable self-interest (Kron-
berger Kreis 2023: 50). For the production of cars,
detergents and waste disposal, agreements were
observed whose effects were not limited to compli-
ance with certain environmental standards or cer-
tain sustainability aspects. They also reduced inno-
vation and price competition (HHU Future Group
Competition & Sustainability 2023: 59-60; Monop-
olkommission 2003: 82, 87-90, 111). Finally, there is
a risk of “green-washing”, whereby companies
enforce undesirable restrictions on competition
under the guise of sustainability or present them-
selves to the public as more sustainable than they
actually are.

The move to integrate sustainability aspects more
strongly into competition law may also be based

on the assumption that sustainability can be
achieved better or faster by private sector initia-
tives than by the legislator. Nevertheless, legislators
should not be relieved of their responsibility to
achieve sustainability goals primarily through pub-
lic measures or sector-specific regulations outside
competition law (see also European Commission
2023: 111). There may be cases in which it is diffi-
cult to implement sustainability goals through
direct measures outside competition law. However,
this should not lead to the achievement of sustain-
ability goals being quasi “privatized”, although
these goals are genuine public interest tasks. This is
because it is unlikely that companies have the right
incentives to weigh up different interests in the
interests of the common good. The transparent
balancing of interests remains the genuine task of
politics.

d) Risk of Politicization of
Competition Law

The increasing integration of sustainability consid-
erations into competition law would encourage a
greater politicization of competition law. By focus-
ing competition law on the protection of competi-
tion, competition authorities are protected from
political influence. If sustainability objectives,
which competition law is intended to help achieve,
are defined in a largely open manner, a large num-
ber of value and balancing decisions remain when
implementing them. If, when assessing agreements
between companies, a competition authority were
to comprehensively take into account efficiency
gains that accrue to consumers in other markets or
other regions of the world (“out-of-market effi-
ciencies”), these would generally have to be weighed
against a possible reduction in the welfare of those
consumers who consume the product in question:
They would pay a higher price for the product,
while others would benefit from the sustainability
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aspects. Even if the efficiency gains for different
consumer groups can be quantified, the question
arises as to their weighting. If a competition
authority wanted to make such balancing deci-
sions, it would have to take a position on issues
that are actually reserved for legislators and politi-
cians.

It is to be expected that public and political pres-
sure on the competition authority would then
increase, as another weighting would lead to other
winners and losers. How such trade-offs should be
dealt with is a political question that the institution
legitimized to do so - the legislator - should take
responsibility for answering. If competition law
were to become the playfield of politics, this would
also have a negative impact on long-term planning
and investment certainty in market econ-omy pro-
cesses. The predictability of competition law would
suffer and lobbying of competition authorities
would increase (for a parallel discussion in the
USA, see Lambert and Cooper 2023).

e) Competition Law and Regulatory

With the increasing integration of sustainability
considerations, competition law is moving in the
direction of regulation. Even if the competition
authority does not see a violation of the cartel ban
at a certain point in time in the case of an agree-
ment between companies with sustainability
aspects, the authority must also ensure in the
longer term that the sustainability-related advan-
tages of the restrictive company agreement out-
weigh its disadvantages in terms of price or inno-
vation competition.

However, competition authorities are not designed
to regulate industries in this way. Competition
authorities differ from regulatory authorities in
important dimensions. First, the German competi-

tion authority is independent in its activities and is
not subject to any individual instructions from the
Federal Ministry of Economics and Climate Protec-
tion, at least in practice (for the legal debate on the
independence of the German competition author-
ity, see Stockmann/Picht in Immenga/Mestmacker
2024: Section 51 GWB para. 7 et seq.). This strong
position of the German competition authority in
the federal administrative system can be justified
by the limited objective function of the German
competition authority. If an authority is only com-
mitted to a one-dimensional objective - in this
case the protection of competition - the de facto
independence of the authority is also justified. If
multidimensional balancing decisions are assigned
to such an authority, it is no longer clear why this
authority should not be integrated into general
public economic regulatory law, in which high-
er-level authorities then also have corresponding
powers to issue instructions.

Second, experience with other regulated industries
- in particular telecommunications and other reg-
ulated network industries — shows that the person-
nel required to regulate industries is considerable.
Competition policy then only plays a subordinate
role in such an authority. Third, the transition from
competition law to regulatory law changes the pro-
cedural importance of rule violations. Under com-
petition law, it is generally the responsibility of the
competition authority to prove anti-competitive
behavior on the part of companies. Under regula-
tory law, conduct obligations are imposed on com-
panies irrespective of whether proving anti-com-
petitive behavior in individual cases is successful.
The changes in the latest amendments to competi-
tion law have helped to soften the distinction
between antitrust and regulatory law. The inclu-
sion of sustainability objectives would continue
this slow development.
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f) Protection of Competition and
Consumer Welfare

If public service tasks were increasingly taken over
by private regulation with the acquiescence of
competition law, this could have considerable dis-
tributional effects. Unlike politics in general, com-
petition law and its institutions have no instru-
ments at their disposal to compensate for such
distributional effects. This will be illustrated using
the example of a possible softening or expansion of
the concept of consumer welfare.

The second chapter of this report described the
practical problems companies face when they want
to introduce sustainability considerations as effi-
ciency gains in the sense of an “efficiency defense”
in competition law proceedings. In the case of the
cartel ban, this is at least partly due to the fact that
these efficiency gains must also benefit consumers
(101 (3) TFEU and Section 2 GWB). In the case of
company agreements relating to sustainability, the
question often arises as to whether so-called “out-
of-market efficiencies” can also be taken into
account: Potential environmental or climate pro-
tection benefits often occur in other markets or in
other regions of the world and benefit people other
than the consumers of the product concerned. Or
they do not occur in the short term, but only take
effect in the long term. If competition law focuses
on the welfare of consumers in a particular market,
it only covers a small section of the possible mac-
roeconomic and global effects of corporate action
(see, however, Inderst and Thomas 2022 on the
“prospective” intertemporal expansion of the con-
cept of the consumer in the context of consumer
welfare).

Adhering to consumer welfare in the affected mar-
ket automatically ensures that the group of people
who are negatively affected by a restriction of com-
petition, for example through higher prices, must

in turn be compensated for by the efficiency gains.
If the efficiencies to be considered are extended,
there is a risk that consumers in the affected mar-
ket will be significantly worse off. They bear the
entire costs of approved sustainability cooperation
in the form of higher prices or reduced supply,
while they themselves may only derive a negligible
benefit.

Competition law and competition authorities have
no instruments at their disposal to counteract such
redistribution. This is where competition law dif-
fers from politics. If, for example, a consensus is
sought in the political process for (higher) taxation
of certain consumer decisions and this affects
low-income groups more, the legislator can com-
pensate for this with other instruments. A compe-
tition authority or the companies that remove low-
priced but less sustainable products from the
market as part of a permitted sustainability agree-
ment, for example, have no corresponding option
to compensate. It would not be feasible, for exam-
ple, to survey the preferences of all citizens on ani-
mal welfare issues so that the competition author-
ity can then approve a sustainability agreement
that leads to more species-appropriate husbandry
but also to higher prices. Such collective decisions,
in which the consumption of others is decided as
well, should be reserved for the primacy of the
political process. And even if the monetary benefits
of fair wages for the workers in ques-tion can be
measured abroad, it is not conceptually clear how
these should be offset against higher prices if
domestic consumers are not prepared to pay a
corresponding premium for fair products.

In recent years, economic research has made great
efforts to investigate “out-of-market efficiencies”,
determine intertemporal preferences and measure
behavioral deviations from the standard economic
model. However, no general models and proce-
dures are in sight that could empirically evaluate
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the macroeconomic effects of competition law
measures in a way that would meet the legal, pro-
cedural and operational requirements for the prac-
tical work of competition authorities. Not all sus-
tainability objectives can be fully reflected in
competition law. The corresponding distribution
issues must be addressed by politics and other
areas of economic regulatory law. This also clearly
regulates political responsibilities for market inter-
ventions.

It is true that the concepts of consumer participa-
tion in competition law and merger control leave
room for interpretation, which should be used

by competition authorities to take sustainability
aspects into account in case practice. Nevertheless,
the Scientific Advisory Board advises that competi-
tion law should continue to be based on the
concept of consumer welfare. In practice, the con-
sumer welfare standard has proven to be an
imperfect but nevertheless suitable means of
achieving the actual objective of competition

law - the protection of competition itself (see also
OECD 2023: 37).

g) “Out-of-market Efficiencies” for
Climate Protection?

As the Scientific Advisory Board has explained in
this chapter, it rejects an extended consideration of
sustainability aspects in competition law for a vari-
ety of economic and regulatory reasons. Neverthe-
less, it is clear that policymakers are considering
attaching greater importance to environmental
protection considerations in antitrust case practice.
If the legislator should decide to take “out-of-mar-
ket efficiencies” into account as an exception in
company agreements with a connection to sustain-
ability, the Scientific Advisory Board strongly
advises that this exception be narrowly defined,
that it be limited to climate protection agreements
due to the paramount importance of climate
change and that the conditions for such an excep-
tion and its implementation by the competition
authorities be clearly regulated by law.
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Competition is the basis for a functioning socio-eco-
logical market economy and for the prosperity that
we have enjoyed in Germany in recent decades. The
focus of competition law on the protection of com-
petition as a constitutive element of a free social
order has proven successful. In its current concep-
tion and application, German and European compe-
tition law offers a wide range of possibilities for
taking sustainability aspects into account in compe-
tition law cases. The Advisory Board rejects extend-
ing the consideration of sustainability aspects in
competition law cases.

Against this background, the Advisory Board makes
the following recommendations:

The Advisory Board advises against a general
broadening of the objectives of competition law.
The idea that restricting competition leads to an
improvement in sustainability is generally mis-
guided. By protecting competition itself, compe-
tition law enables innovation processes that also
benefit sustainability goals. This does not mean
that the protection of competition always
trumps sustainability goals. Legislators can use
instruments such as minimum standards, taxes
or subsidies to achieve sustainability goals or
restrict competition in certain economic sectors
for reasons of sustainability.

The Advisory Board is in favor of maintaining
the focus of competition law on the protection
of competition. Instead, general economic regu-

latory law, environmental law, labor law and
related areas of law with their respective institu-
tions and procedures should be used to enforce
the important concerns of these areas against
companies with market power. The Advisory
Board is opposed to an “internalization require-
ment” whereby such non-competitive regulations
are transformed into the objectives of competi-
tion law.

The Advisory Board advises using the existing
levers of competition law to give effect to non-
competitive aspects in competition law while at
the same time preserving the advantages of a
narrowly conceived competition law for the
economy. The amended European Horizontal
Guidelines, which create broader “safe harbors”
for the exchange of information between com-
panies and for setting standards for sustainabi-
lity agreements, can help here. The Advisory
Board welcomes the efforts of competition
authorities to increase legal certainty in the
assess-ment of sustainability agreements by
developing guidelines and, in particular, to stan-
dardize economic methods for a more compre-
hensive assessment of efficiency gains in
practice within the framework of the proven
concept of consumer welfare.
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